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State of ‘Illinois 
DEPARTMENT OF REVENUE 
Retailers' Occupation Tax Act 


RULE NO. 15 


DEVELOPERS AND SPECULATIVE BUILDERS 


1. Persons who engage in selling tools, equipment, fuel, supplies 
and other tangible personal property to construction contractors, real es- 
tate developers or speculative builders for use or consumption incur retail- 
ers' occupation tax liability when making such sales. Also, persons who 
(apart from acting as construction contractors themselves) engage in selling 
building materials, fixtures and other tangible personal property to con- 
struction contractors. speculative builders or real estate developers, who 
convert such items into real estate so as to take such items off the market 
as tangible personal property, incur retailers' occupation tax liability when 
making such sales. 


For information as to who qualifies as a construction contractor, 
see paragraphs 1 and 3 of Rule No. 6 of the retailers' occupation tax Rules 
and Regulations. 


Sales of tangible personal property to construction contractors, 
real estate developers or speculative builders who resell such property in 
the form of tangible personal property would not be taxable sales, but the 
construction contractor, real estate developer or speculative builder would 
be making taxable resales in this situation (see paragraphs 2 and 4 of 
retailers' occupation tax Rule No. 6). 


2. When the purchaser of tangible personal property may use such 
property by converting it into real estate, but may resell such property "over- 
the-counter" apart from acting as a construction contractor, and where it is 
impracticable, at the time of purchasing such tangible personal property, for 
such purchaser to determine in which way he will dispose of the property, such 
purchaser may certify to his vendor that he is buying all of such tangible per- 
sonal property for resale and thereafter account to the Department for the tax 
on disposing of such property: - 


Provided that the purchaser may not give such certification to his 
supplier unless the purchaser, if he will convert the tangible personal 
property into real estate, agrees to, and does, assume the liability for 
reporting and paying the tax to the Department in the same form (Illinois 
retailers' occupation tax, and local retailers' occupation tax if applicable) 
in which the supplier would have reported and paid such tax if the supplier - 
had accounted for the tax to the Department. This means that if the pur- 
chaser uses the tangible personal property by converting it into real estate 
in any manner, he must include the cost price of such tangible personal 
property in his reported gross receipts to the Department (Item 1 on Page 2 
of the return form) and must pay the 33% State retailers' occupation tax 
(not the use tax, but the retailers' occupation tax) thereon to the Department, 


and must pay the 4 of 1% municipal or county retailers occupation 
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tax thereon, if applicable. 


The municipal or county retailers' occupation tax to be paid by the 
contractor or builder in this situation shall be paid for the benefit of the 
municipality in which the place of business at or from which the contractor 
or builder handles the transaction is located (or the unincorporated area of 
the county in which such place of business of the contractor or builder is 
located), if such municipality or county (as the case may be ) has adopted the 
local retailers!’ occupation tax at the time when the contractor or builder 
converts the tangible personal property in question into real estate. 


Such purchaser, who assumes the responsibility for accounting for 
the tax, must pay State retailers! occupation tax (plus local retailers' 
occupation tax, if applicable ) on the full selling price of the tangible 
personal property if he resells the property "over-the-counter' to a user 
(including a construction contractor) apart from acting as a construction 
contractor himself. A purchaser of this type would have to be registered 
with this Department under the Retailers' Occupation Tax Act since he would 
be incurring some retailers' occupation tax liability, so he would be re- 
quired to furnish his vendor with his retailers' occupation tax registration 
number in the Certificate of Resale referred to hereinabove. The tax involved 
in this Rule is State retailers' occupation tax and use tax and local re- 
tailers' occupation tax, but not State or local Service Occupation Tax or 
service Use Tax. 


3. Tangible personal property bought outside this State either by 
Illinois or out-of-State construction contractors or builders in such a way 
that the seller does not incur retailers' occupation tax liability and used in 
this State for building purposes is subject to the use tax. If the purchaser 
buys such tangible personal property from an out-of-State seller who is 
registered with the Department as a use tax collector, the purchaser should 
pay the use tax to such seller unless the purchaser is also a retailer and 
elects to assume responsibility for accounting for all the tax on such mate- 
rials. if the purchaser buys such materials outside Illinois from an un- 
registered seller, the purchaser should pay the 33% use tax directly to this - 
Department. No local retailers! occupation tax is applicable in this situation. 


4, Sales of materials to construction contractors for conversion 
into real estate for charities, churches or schools are not taxable retail 
sales. The intent of the Legislature was to relieve the above organizations 
of the burden of tax on their purchases whether the purchases are made directly 
or indirectly by these organizations. Therefore, the exemption applies to the 
indirect purchase of building materials. A supplier claiming exemption on 
this ground shall have among his records a certification from the purchasing 
contractor stating that his purchases are for conversion into real estate 
under a contract with a church, charity or school, identifying the church, 
charity or school by name and address and stating on what date his contract 
was entered into. The person claiming the exemption has the burden of 
proving that the contractor's customer qualifies as an exclusively charitable, 
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religious or educational organization or institution. In case of doubt on 


this point, require the contractor's customer to obtain a ruling from the De- 
partment of Revenue. 


5. There is a presumption that all sales of building materials 
and other related items made on or after July 16, 1961, are taxable. Insofar 
as this Rule pertains to sales to real estate developers and speculative 
builders and to sales of tools and other end use items to construction contrac- 
tors, this Rule is merely a continuation of prior regulations. However, as to 
sales of building materials and other items to construction contractors who use © 
these items by converting them into real estate for others, the tax will not apply 
in situations where contracts have been fully executed prior to July 16, 1961, and 
to apply the tax would result in great hardship to the construction contractor. 
The situations covered by this exception apply where the contract was complete 
and irrevocable, and the construction contractor under no circumstances could 
pass the tax on. As to the contract between the supplier and the construction 
contractor, the principles for determining whether or not it was entered into 
as a binding contract before July 16, 1961, shall be the same as those stated 
in paragraph 1 of retailers' occupation tax Article 1 in connection with the 
effective date of changes in the new tax rate. 


6. Any contract upon which a contractor claims an exemption under 
paragraph 5 of this Rule must be filed with the Department of Revenue on or 
before September 16, 1961. The material dealer, who supplies the material to 
fulfill such exempt contract, must obtain for his records an affidavit from 
the purchasing contractor identifying the date of his contract, the job location 
and the name of the contractor's customer, and stating that the contractor has 
filed a copy of the basic contract in question with the Department of Revenue. 
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